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Anthony Garners High ABA Post 


J. Garner Anthony was nominated at 
the Midyear Meeting of the House of Dele- 
gates of the American Bar Association 
for a three-year term on the Board of 
Governors of the Association. Mr. Anthony, 
who has been the state delegate from Ha- 
waii since 1945, will be the first attorney 
from Hawaii to serve on the ABA Board. 

To lawyers and laymen alike, Mr. An- 
thony has long been regarded as a leader of 
the Hawaii Bar and community. Born 
in Philadelphia and graduated from Swarth- 
more College and Harvard Law School, 
he has been engaged in law practice in 
Hawaii since 1926. He is a Fellow of the 
American Bar Foundation andthe American 
College of Trial Lawyers. 

Mr. Anthony was Attorney General of 
Hawaii during the early months of World 
War II. While in that office and subsequent- 
ly as attorney for Lloyd C. Duncan in 
Duncan v. Kahanamoku (327 U. S. 304), 
he was instrumental in forcing the military 
to return jurisdiction to the civiliancourts. 
He is the author of Hawaii Under Army 
Rule, a definitive study of the imposition 
of martial law in Hawaii and its consti- 
tutional ramifications. 

He is a former President of the Bar 
Association of Hawaii. Since 1954 he has 
been Chairman of the Hawaii Procedural 
Rules Committee, Supreme Court of Ha- 
waii, which in that year promulgated the 
present rules of civil procedure and more 
recently rules governing criminal proce- 
dure. He was also Chairman ofthe Judiciary 
Committee at the Hawaii State Constitutional 
Convention in 1950. 

He served as a Regent of the University 
of Hawaii from 1951 to 1961 and received 
a Doctor of Laws degree from that Univer- 
sity in 1946. 

In view of his numerous and important 
contributions to the law and the high regard 
in which he is held by lawyers every- 
where, Mr. Anthony’s nomination to the 
ABA Board of Governors assures the Ha- 
waii Bar of competent and active rep- 
resentation on policy matters at the national 
level. The Hawaii Bar is greatly honored 
by his selection to the Board. 


Wong To Attend 
Tax Confab 


Dick Yin Wong, of the firm of Wong, 
Lau and Lo, has been designated by Presi- 
dent William S. Richardson as the rep- 
resentative of the Bar Association of Ha- 
waii to a meeting of the Western Regional 
Bar Association=Internal Revenue Serv- 
ice Liaison Committee to be held on June 
2, 1961, in San Francisco. 


. 


J. Garner Anthony 


Mrs. K. Kanazawa Elected 
Prexy of Lawyers’ Wives 


Mrs. Kinji Kanazawa was installed as 
president of the Lawyers’ Wives of Ha- 
waii for the 1961-62 year at an impressive 
ceremony held at- Washington Place on 
May 13. 

The tea-installation function, attended by 
150 members of the active group, including 
32 military legal officers’ wives, saw other 
officers who were sworn in to their re- 
spective offices: Mrs. Robert Dodge, 
vice-president; Mrs. James S. Campbell, 
recording secretary; Mrs. Arthur Reinwald, 
corresponding secretary; and Mrs. James 
Wriston, Jr., treasurer. 

Mrs. Kanazawa invites wives of bar 
members who are not members as yet 
to join the organization. 
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President’s Message 


eFPas 


Congratulations to the Junior Bar Sec- 
tion and to its Law Day Committee were 
extended by the Executive Board for their 
handling of the Law Day Ceremony at the 
Federal Court on May ist. The Junior 
Bar was also commended on its first 
issue of the Hawaii BAR NEWS. 

Members of our Legislative and Judicial 
Administration Committees, particularly E. 
C. Moore, Jr., Matsuo Takabuki, and Mi- 
chiro Watanabe, have spearheaded the Bar 
Association’s effort to urge passage of the 
Judicial Retirement Bill, S. B. 73. We 
hope that by the time this issue reaches 
you, the Bill will have become law. 

Your president spoke on behalf of the 
Bar Association at the Law Day Ceremony 
and also at the swearing in ceremony 
of Justice Jack Mizuha on April 28 in the 
Supreme Court. Many Bar members were 
present to extend their aloha to Justice 
Mizuha. 

H. R. 10 of the U. S. Congress, re- 
lating to tax-deferred retirement plans for 
self-employed individuals, was endorsed by 
the Executive, Board, and Senator Fong, 
Senator Long and Congressman Inouye 
were so informed. 

A Committee to study the establishment 
of a Clients’ Security Fund has been created, 
with George Koga as chairman. Mem- 
bers interested in working on this problem 
are requested to contact Mr. Koga. 

Bob Rothwell and his Committee on Eco- 
nomics of the Law are in the process of 
investigating local practice in accounting for 
attorney’s time, and easy-to-handle book- 
keeping methods. If you are contacted by 
this Committee, please kokua. The benefits 
of their study will accrue to all attorneys. 


Workshop To Feature 
Latest Techniques 
In Tax Research 


A workshop featuring the latest tech- 
niques in the tax field is scheduled for this 
month under the sponsorship of the Com- 
mittee on Continuing Legal Education of the 
Junior Bar Section. 


Robert O’Conner, a veteran tax re- 
searcher of Prentice-Hall and member 
of the California Bar. will conduct the 
program which will beheld on June 19, 20 or 
21. 

Those interested in the free workshop 
are asked to sign up with the Secretary of 
the Bar Association. 


Information Available At Bar Association Office 


Mrs. Betty Vitousek, executive secretary, invites all members of the bar to examine 
at the bar association office numerous letters which she receives periodically from 
mainland attorneys; and secretaries inquiring about job opportunities in Hawaii. 

President Bill Richardson requests that former bar committee chairmen who have 
in their possession past bar materials and committee reports turm¢h@m in as soon as 


possible to the bar office. 


Mrs. Vitousek staffs the office, located on the second floor of the Judiciary building, 
from 9 a.m. to noon, Monday through Friday. The mailing address is P. O. Box 26, 
Honolulu, Hawaii, the telephone number, 571-868. 








City Attorney Opinions 


POLICE RECORDS 
INSPECTION, 

On a request from the Chief of Police, 
the Corporation Counsel (Opinion No. 61-52) 
advised that, subject to one exception, 
the records of the Honolulu Police Depart- 
ment are not open to public inspection with- 
out the permission of the Chief of Police, 
under the terms of Section 12-110 of 
the City Charter. 

The exception relates to reports of traf- 
fic accidents, including all statements taken 
therein. Any person who may sue because 
of death resulting from any such accident 
is deemed to be ‘‘a party directly con- 
cerned.’’ Such records may be inspected 
after the criminal proceedings arising from 
such accident have been terminated or, in 
any event, after six months from the date 
of such accident, by the parties directly 
concerned in such accident or their duly 
licensed attorneys acting under written 
authority signed by either party. 


- PUBLIC 


Motions To Dismiss 
Traffic Citation 
Charges Are Denied 


Recently in the Honolulu District Court, 
Ralph Corey, counsel for the defendant Er- 
nest Wright, made a motion to dismiss an 
unnamed charge. Corey argued that the de- 
fendant knew nothing of an alleged charge 
for atraffic violation, because he had neither 
received a traffic ticket nor a verified 
written complaint. 

Corey claimed that a police officer had 
stopped the defendant’s car and without 
any provocation brutally assaulted and 
blackjacked him in the left eye and on the 
left side of the face. However, the police 
officer said that he was unable to give the 
defendant a traffic ticket, because the 
defendant had assaulted him. The police 
officer then arrested the defendant. 

Magistrate Millard D. White denied the 
motion to dismiss. He stated that the is- 
suance of a traffic ticket is not necessary. 
Since the prosecution was ready to furnish 
the defendant with a written verified com- 
plaint at the time of arraignment, the 
defendant had no grounds for objection. 

Two weeks later in another case in the 
Honolulu District Court, Ralph Corey again 
made a motion to dismiss because the 
prosecution had not furnished the defendant 
with a verified written complaint. In this 
case the police had given the defendant a 
traffic ticket and the prosecution had orally 
charged the defendant, whereupon he pleaded 
not guilty. 

Deputy Prosecuting Attorney Thomas 
Mui prepared a 14 page memorandum in 
reply for the State. 

Magistrate Joseph P. Akau denied the 
motion to dismiss. Although the prosecution 
should furnish an arrested defendant with 
a complaint, inthis case there was noarrest. 
The police officer had issued a traffic cita- 
tion to the the eaiehent had not arrested 
him. Since the t appeared in court 
and pleaded not guilty to the oral charge, 
a verified written complaint was not 
necessary. 


Egg At Wife Okay- 
But Don’t Make It 
A Habit, Says Judge 


A married man in Britain can throw 
an egg at his wife without worrying about 
being hauled into a divorce court -- as long 
as he doesn’t make a habit of it. 

He even has the right to cuss in front 
of her and be a complete bore. 

This was the cheering news for English- 
men--and for men throughout the world 
who could derive some moral support from 
it--based on decisions of British divorce 
courts. 

Such acts as tossing an egg have failed 
to untie the marital knot. In turning 
down a wife’s bid for a divorce, Lord 


‘Justice Singleton. declared: 


‘An odd shot with an egg is not cruelty, 
but if you go on doing it I suppose it may 
be cruelty.’’ 

In another case involving a housewife 
who wanted to divorce her husband on the 
grounds he was a bore because he only 
talked about football pools and his rail- 
way job--a judge ruled: 

‘*When these topics were exhausted, he 
was a silent man because he had nothing 
else to talk about. I am satisfied he was 
a bore, bad-mannered and very selfish 
and self-centered. But they were part of 
his natural make-up.”’ 

The judge then dismissed the case. 

Men also could take comfort from a 
decision by Justice Willmer, who was un- 
swayed by a wife’s complaint her hus- 
band cussed like a sailor. 

‘*It depends on where you live,’’ the 
judge ruled. ‘‘These people were living 
in one of the eastern suburbs of London, 
where conduct was not so genteel as might 
be expected in an ambassador’s drawing 
room.’’ 

In a roundup devoted to the rights of 
wives, the Mirror said that according to 
British legal practice, a wife: 

*HAS no right to nag. 

*CANNOT give her husband sandwiches 
filled with mud. 

*HAS no right to ‘‘cuff, hit or bump’’ 
her husband. 

*CANNOT refuse to live within 5 minutes 
from her mother-in-law. 

But wives had one consolation--a 
British judge ruled a wife could not be 
made to live with her mother-in-law. 


Orient Tour For 
Lawyers Planned 


An opportunity to visit the Orient is 
being offered any interested lawyer by 
a Portland, Oregon attorney, who is spear- 
heading ‘‘World Peace Through Law Tour’’, 
tentatively planned for next fall. 

Bernard B. Kliks of Portland has sent 
feelers briefly outlining the proposed group 
excursion of lawyers in a letter sent to 
the bar association office recently. Al- 
though full details of the itinerary have 
not been completed, Mr. Kliks writes that 
visits to Taiwan, Tokyo, Hong Kong, Manila 
and Bangkok are definitely scheduled. Other 


Opinions From AG 


WATERS - 
mark 


ownership below high-water 


By House Resolution No. 64, the Attorney 
General was asked whether the State owned 
the beaches below high-water mark on the 
Island of Niihau, which was conveyed to 
Messrs. James and Francis Sinclair by 
Kamehameha V in 1864 for $10,000. The 
grant did not contain any express provision 
as to the lands beneath high-water mark. 
Nor did the facts surrounding the grant 
indicate an intent to convey said lands. 
That being the case, the rule that all 
government grants are to be strictly con- 
strued against the grantee was applied. 
Accordingly, title to the subject property 
was held to be in the State. (Op. 61-46) 
(Jon Chinen) 


TAXATION - moral turpitude 


The issue was presented to the Attorney 
General whether a real estate salesman’s 
conviction under the federal tax laws 
(misdemeanor) constituted moral turpitude 
so as to justify disciplinary action against 
him by the Real Estate License Commission. 

The answer was ‘‘no’’ (Op. 61-26). ‘‘The 
number of men who have at some time sought 
to evade the payment of a tax or some part 
of a tax to some taxing authority is legion. 
Any man who does that should be punished 
civilly or by criminal sentence, but to say 
that he is base or vile or depraved is to 
misuse words.’’ (U. S. v. Carrollo, D.C. 
1939, 30 F.S. 3.) (Arthur Fong) 


TAXATION - classification 
PUBLIC PURPOSE - private hospital 

The legislature questioned the consti- 
tutionality of House Bill 1268 which pro- 
vided for an additional real property tax 
for certain sections in the Koolaupoko 
district. The tax was to be contributed 
to any organization, public or private, and 
expended solely for the construction of the 
Castle Memorial Hospital in Kailua, 
operated by the Seventh Day Adventists. 

The Attorney General ruled (Opinion 
61-48) that increasing the taxes in only 
a portion of Koolaupoko is not per se un- 
reasonable inasmuch as the affected areas 
would benefit most from the hospital. Al- 
though the hospital is private and sectarian, 
it is open to the general public and operated 
by a non profit eleemosynary organization. 
Hence, appropriating tax funds therefor 
would be for a public purpose and would 
not constitute a grant in respect of an 
establishment of religion as prohibited by 
section 3, Article I of our State Constitution. 
(Sam Chang) 


countries in the Orient will be included 
in the final plan. 

The communication points out that at 
least 35 persons must be in the tour group 
in order to qualify for special travel rates. 

Any member of the local bar who is 
interested in joining the group may con- 
tact Mrs. Betty Vitousek-at the bar asso- 
ciation office, who 18 ‘Keeping liaison with 
Mr. Kliks. 





Recent Decisions Of State Supreme Court 


ADOPTION -- appeal -- necessary parties. 
IN THE MATTER OF ADOPTION OF WAT- 
SON, Haw. (No. 4002, decided 
April 28, 1961) Appeal from Juvenile Court 
First Circuit. Appeal dismissed. 


The legal question involved here is 
whether a grandfather, having no legal or 
custodial right in the children, was a proper 
party to appeal from an adoption decree or 
order denying a petition to set aside said 
adoption. 


Appellee, husband of the natural mother 
of two minor children, whose natural father 
is deceased, petitioned the juvenile court 
for adoption of said children. The adoption 
was granted and the name changed to that 
to adoptive parent as required by law. 


Subsequently, appellant, paternal grand- 
father, petitioned to set aside decree on 
ground that the change of name, as mandated 
by decree, was not in the best interests of the 
children, the logical inference being that 
deceased father’s name had a greater per- 
sonal value. 


The juvenile court entertained the peti- 
tion but later dismissed it, holding that the 
right of these children to a father mani- 
festly outweighed the nomenclature of said 
children. 


Appeal allowed to this court. 


The voice of the Supreme Court echoing 
through Chief Justice Tsukiyama, affirmed. 


The court said that a grandfather, de- 
spite his relation of consanguinity and in 
absence of a custodial or legal right to the 
children, was a mere officious inter- 
meddler and not a necessary party. Asa 
logical concomitant thereof, such person is 
‘‘without authority’’ to appeal from a decree 
of adoption or order denying a petition to 
set aside or modify the decree. 


The court further stated that although 
many jurisdictions refuse to hear a stranger 
to the adoption proceedings, it is per- 
missible under our statue. 


Robert G. Hogan for appellant 
Howard K. Hoddick for appellee 


TAXATION---exemptions. 


IN RE TAXES, KENNETH K. KOBA- 
YASHI, Haw. (No. 4125, decided 
January 10, 1961) Appeal from Tax Ap- 
peal Court, Reversed. 


This is an appeal from the Tax Appeal 
Court by Deputy Tax Commissioner, sus- 
taining Taxpayer’s exemption claim, and 
holding adversely to the additional assessed 
general excise tax. 


The taxpayer, a building contractor, 
entered into a contract, reciting a lump 
sum consideration of $15,200, and providing 
for conveyance of lot owned by him, and 
construction of a dwelling house thereon. 
Subsequently thereto, a building contract 
was executed for purposes of financing 


the transaction, consideration therein to be 
part of the stipulated sum in initial contract. 


The statute in question authorizes a two 
and one half percent tax on the gross 
income of contracting business, and as an 
exception, provided an exemption for ‘‘sales 
of real property.’’ 


The Taxpayer maintains that the initial 
contract is indivisible and governs; the so 
called building contract, having its nascence 
a posteriori, is merely a concomitant in- 
strument for the implementation of the ori- 
ginal contract. 


The unanimous decision of the Supreme 
Court was delivered by Mr. Justice 
CASSIDY. Reversed. 


The Court agreed that the contract in 
question was indivisible, but maintained that 
contracts of private parties are not binding 
on taxing authorities and, ‘‘... refinements 
and technicalities of contracts are not the 
true diagnostics of the taxability of a 
transfer.’’ 


The Court held that for tax purposes 
there were two transactions, i. e., the 
sale of land and the construction of a 
building thereon. In concluding that the 
portion of the consideration pertaining to the 
construction of the building, the court said: 


‘*.,.we think it would be wholly un- 
realistic to consider that the initial 
contract was a sale to the Isas of both 
a house and a lot. And to hold that 
the full consideration of $15,200, paid 
by the purchaser to the taxpayer was in- 
sulated from the general excise tax 
merely because the sale of the lot 
and the obligation to build a dwelling 
on it were tied together in a ‘‘package 
deal’’ would be to disregard ‘the import 
and design of the terms of the taxing 
statute’... and to sanction an unwar- 
ranted avoidance of its intended scope.”’ 


For the Government-Appellant: Shiro 
Kashiwa, Attorney General, and Ronald 
B. Grieg, Deputy Attorney General. 


For Taxpayer-Appellee: Yasutaka Fu- 


kushima. 


JUDGES -- prohibition -- disqualification 
-- prejudice and bias. 

RICHARD RUSSELL PETERSON v. FRANK 
A. McKINLEY, AS JUDGE OF THE CIR- 
CUIT COURT OF FIRST JUDICIAL CIR- 
CUIT, STATE OF HAWAII, AND JOYCE 


ALICE PETERSON 
April 7, 1961) 
hibition. 


(No. 4235, decided 
Petition for Writ of Pro- 
Dismissed. 


Petitioner, plaintiff in a pending annul- 
ment suit, brought a writ of prohibition 
against the circuit judge from hearing the 
case, after a motion to disqualify lodged 
below was denied. A temporary writ was 
issued and the matter brought before the 
Supreme Court on an order to show cause 
why writ should not be made permanent. 


Petitioner contended that the judge mani- 
festly revealed personal bias and prejudice 
against said petitioner, by his injudicious 
manner in conducting the proceedings. The 
facts relied upon are as follows: (1) Prior 
to the proceeding plaintiff did not know the 
judge (2) Judge stated that by plaintiff’s 
testimony, latter had committed a crime 
(3) Judge contacted public prosecutor 
and arranged to have him in the court 
room (4) The whole atmosphere of the 
proceeding was that of a criminal pros- 
ecution. 


The Supreme Court, in a Per Curiam 
Opinion, dismissed the writ. It held that 
a writ of prohibition does not lie as of 
right to review a ruling of a judge denying 
a Motion to disqualify himself on grounds 
of bias and prejudice, the order ultimately 
though not immediately being reviewable 
on appeal. It is within the sound discretion 
of the court whether such order will be re- 
viewed in a prohibition proceeding, and 
the writ will not issue unless there are 
special circumstances as to make it a rare 
and exceptional case. 


The court stated that ‘‘when the basis of 
the claim of bias and prejudice consists 
in facts occurring during the trial, involving 
the manner in which the judge is conducting 
the proceedings, the danger that the writ 
will be used for interlocutory review of 
adverse rulings in the proceeding itself is 
too great to permit the extraordinary 
remedy.’’ 


John E. Parks, Esq. for petitioner 
Lawrence H. Kam, Deputy Attorney Gen- 
eral for respondent judge 


Roy A. Vitousek, Jr., Esq. for respondent 
party 


‘Legal’ Residence For Divorce Liberalized 


Governor Quinn has signed into law 
H. B. 1375 which liberalizes the divorce 
law as it pertains to persons living on any 
military of federal base. Section 324-21 
of RLH 1955 is amended to allow an ap- 
plicant to obtain a divorce if an intention 
to establish legal residence in the State 
two years prior to the filing of the Libel 
is proven. 

The amendment reads as follows: 

Section 324-21 of the Revised Laws 
of Hawaii 1955, as amended, is hereby 


further amended by adding the following 
sentence thereto: 


‘‘An applicant who may be residing 
on any military or federal base, installation 
or reservation within the state shall not 
be barred from obtaining a divorce; provided 
however, in determining his two year resi- 
dence next preceding his application, said 
applicant shall have proved his intention 
to establish legal residency in the state 
within the meaning of this section.’’ 





LETTERS... Report of First Circuit Court 


Gentlemen: 
I appreciate receiving your Jan- 


list, now that I have left Hawaii, Jud a ne 
Ido not know who will read this 
letter. However, I want to take this ae ee 


opportunity to let you all know how 
much I enjoyed my association with JUDICIAL WORK LOAD * 


all of the members of the Bar I came 
in contact with whether professionally 
or socially through our Bar Associa- /\ re 
tion. 
My reason for .eaving Hawaii was 
purely personal, 
I intend to keep in touch with my 
many friends, and ask you to be kind 
enough to let one and all know that I 
send my regards and warm aloha. 
It may interest-you to know that I ; oe 


am house counsel to a corporation in 
New York, and that my work requires 
some traveling, but unfortunately no 
trip to Hawaii is in the offing. 

My wife and I miss the fulsome 
beauty of Hawaii and the warm friend- 
ships we shared with many people. 
However, life is unpredictable, and 
who knows? If you would be good 
enough to advise the members of the 
executive board at its next meeting 3500 
that I have written you, then at least 





1951 1952 1953 1954 1955 1956 1957 1958 1959 1960 


several persons will know that I have * Does not include work of Juvenile Court or Land Court. 
sent my warmest regards, 


1960 
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PROFESSIONAL ETHICS Small Estates 


1. The Duty of the Lawyer to the Courts 

It is the duty of the lawyer to main- 
tain towards the Courts a respectful 
attitude, not for the sake of the tem- 
porary incumbent of the judicial office, 
but for the maintenance of its supreme 
importance. Judges, not being wholly 
free to defend themselves, are peculiarly 
entitled to receive the support ofthe Bar 
against unjust criticism and clamor. 
Whenever there is proper ground for 
serious complaint of a judicial officer, 
it is the right and duty of the lawyer to 
submit his grievances to the proper au- 
thorities. In such cases, but not other- 
wise, such charges shouldbe encouraged 
and the person making them should be 
protected. 
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